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I. Introduction
Hawaii’s Prepaid Health Care Act ("PPHCA™)' 0f 1974
was lauded as the “first employer-mandated health
care legislation in the country.” Created to improve
health care access for the uninsured, it provides that
all employees in Hawaii who work twenty hours or
more per week have access to health care. Some three
decades later, this Hawaii experiment has produced
unexpected results. The overall insurance coverage
rate is estimated to be the same today as it was prior to
the enactment of the PPHCA.® More importantly, the
implementation of the PPHCA has instead become the
root cause of a health care monopoly in Hawaii. The
manner in which the Act has been administered via
the Prepaid Health Care Advisory Council (“Council ")
raises questions concerning antitrust bebavior. This
article discusses the underlying reasons for these
concerns. The scope of this article, however, does
not attempt to develop a detailed antitrust analysis. A
brief overview here may be helpful to understanding
the organization of this article.

In 1974, Hawaii enacted what was truly an innova-
tive plan — the PPHCA - not knowing that Congress

References
f. Haw.Rev. $747.§393-7 (1993). The Prepaid Health Care Act states thal:

would, within months, preempt the PPHCA by passing
the federal Employees Retiremerit Incotne Security Act
(“ERISA™).* ERISA was designed to assure Ameri-
cans that their pension and other retirement benefits
would be solvent and well managed. Assuch, ERISA’s
effectiveness depended on universal applicability
which it achieved with a broad preemption clanse.
Unfortunately, with this preemption clause, ERISA
immediately precluded Hawaii’s brand-new PPHCA
as well as other states’ initiatives.” Congress later
amended ERISA, giving Hawaii a unigue exemption.
This exemption from ERISA preemption was granted
partly because the PPHCA was anew concept in health
care delivery, essentially a state-wide experiment in
comprehensive employer mandated benefits.® Con-
gress “allowed Hawaii to experiment with {what was
then] innovative health care legistation.””” However,
the language of the exemption amendment and the
manner in which the Act has been implemented have
led to the development of a health care monopoly in
Hawaii.

{a) A prepaid health cars plan shatl qualify as a plan providing the mandatery heallh care benefits required under this chapter if i provides for bealth
care banafils equal fo, or medically reasonably subsliltabls for, the benelits provided hy prepaid healih plans of the same typs, as specilied in 393-12
{a) {1) or {2), which have ihe largest numbers of subscribers in the Sla%e. This applies to the types and quantity of banafiis as well as to fimitatiens on
reimbursability, including deductibles, and 1o requited amounls of co-insirance. )

The director, after advice by the prepaid health care advisory councii, shall defermine whether bensfits provided in a plan, other than
ihe plan of the respective type baving the largest numbers of subscribers in the Stafe, comply with the standards specified in this subsaction.

(b} A prapaid group bealth care plan shall also quaiify (or the mandatory heaith care benelits required under ihis chapter if it is demuosstialed by the
health care plan contragtor affering such coverage to the satislaction of the diracor after advice by the prepaid health care advisory ceuncil thdt the plan
provides for sound basic hospital, surgical, medical, and other health care benefits ata premium commensurate with the benefits inchuded taking proper
account of the limitations, co-iesurance features, and deduclibles specified in such plan....

o

2. Angalo A. Stie, Stale Goverament: The Laborsfory for National Health Care Reform, 19 Seron Hail Legis. J. 322, 340 (1994).

3. Norman K. Tharston, Labor Markel Efiects of Hawais Mandatory Fmpioyer-Provided Health tasaranes, 51 lwous. & Lae, Rew, Rev, 117, 118 {1687). “Using enroliment
dada, Dick {1894) found thai since the mandate was enacted, coverage had nol significaatly increased |n Hawaii ln absolute terms. He also corretly noted that according
Io the Gurrent Population Surveys, several states withoul mandatas have smalier uninsured popylations than Hawail! 4

29 U.5.G.A.§1144 (£975).

i at4fd,
A

N g

Jolae Ann Hancack, Diseqsed Federglism: Siaie Health Care Laws Fakl Frey fo ERISA Pregmpiion, 25 Gume. L. Rey, 383, 403-04 {10485).
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Two health plans dominate Hawaii’s market, the Hawaii Medi-
cal Service Association (“HMSA™), a licensee of Blue Cross/Blue
Shield, and the Kaiser Foundation Health Plan (“Kaiser”), HMSA
currently claims 72% of the State’s insureds and Kaiser, 17%.°
Because of its dominant market share, HMSA presumably exerts
monopoly market power in Hawaii.

Every health plan intending to do business in the state must first
win approval of the Council, as provided for by the PPHCA."®
However, employees of HMSA and Kaiser {collectively represent-
ing 89% of the State’s insureds) have served continuously as voting
members of the Council since 1975."! HMS A and Kaiser employees
‘only recently resigned from the Council in February 2003."2 This
article will discuss how the Council s former composition may have
facilitated anticompetitive activity, effectively keeping competition
out of the Hawaii market.

Part II of this article provides background on the PPHCA, the
Council, ERISA, and the PPHCA’s exemption from ERIS A preemp-
tion. Part II also examines Hawaii’s corrent healthcare market and
the role of the Council in determining that market. Part III raises
issues of potentiai monopoly behavior relating to the PPHC A and the
Council. Part I'V discusses possible remedies, then concludes that
active state supervision of the Council is the most logical immediate
solution, and finally suggests that an amendment to the PPHCA or
its actual repeal should be considered as a long-term remedy.

ll. Background

A, The PPHCA, The Council, ERISA And Its Preemption Clause,
And The PPHCA’s Exemption

1. The PPHCA

The purpose of the PPHCA was to provide health care coverage to
the greatest number of Hawaii residents.'? Prior to passage of the
PPHCA, a gap group" existed which was not covered by any health
insurance. By mandating coverage for employees who worked
twenty hours or more per week, Hawaii had a great opportunity to
narrow this gap group. However, “according to the best available
aggregate data, the fraction of Hawailans with hospital benefits in
1969 (88.3%) "% is essentially unchanged three decades later when
compared to the percent of insured, 88.9%, in 19996,

The PPHCA essentially set a standard for mandated health care
coverage by specifying that a qualified health plan must provide
“benefits equal to, or medically reasonably substitutable for, the
benefits provided by prepaid health plans of the same type . . .
which have the largest numbers of the subscribers in the State.”"”
The Council allows two types of plans to currently prevail, a com-
prehensive Type A (modeled after HMSA or Kaiser Health Main-
tenance Organization (“HMO”) plans) and the less comprehensive
Type B."* The PPHCA mandates the specific benefits which Type

8. Health Trends in Hawaii: A Profile of the Health Care System, 5t Edtion, Hawait Health Inisrmatien Corporation, avadadd of http:fwww. ieakthtrends.orgfresearchiHealthMasket files/shest)01.him {last visited

How. 13, 2602),

9. SeeUnited States v. United Shos Machinery Corp., 110 F. Supp. 295 (D, Mass, 1993), 347 U.8. 521 (1354). In this case, & supplier of shoe machinery had garnered 75% of the market. The court held that this
peicentage was a lactor in determining rearket conlrol and the overail strength of the company, however, the court did not consider whedher \his percentage itself wouid warrant an inference of monepoly power. /4.
See afso Phillip Areeda & Louis Kaphow, Awmirrust Anacrsis 585 (th od. 1937} in which the authors slale that *[als 3 practical matter, the courls witl generally regard shares o! 90 percent as sullicient for uniiateral
monapolislic exploiiation and shares of 5 or even 50 percent as insufficlent. Buteven such rules of thumb teave an engrmous range of uncertainty” Seg secord i at 571,

[Leannet be emphasized too skongiy that marke! definition and tha defendant’s market share give, atbest, orly a suggeston of defendant’s macket power ...

The courls have not stated how much

power thay bafieve to be associated with given market shares, Nor have they indicated bow much power must be establishad as a prarequisits io & finding of iability. Market dalinition is custom ary

and may provide a helphi Hest approximation bul ene should have na iusions aboit its meaning.

Lo d

10 Haw. Rev. S, §393-7(a) (1993). *The director, after advice by the prapaid health care advisary council, shall dalerming whether benefits provided in a plan, other than the plan of the respactive type ha'\ring the

targast numbers of subseribers in the State, comply with the standaids specified in this subsection.” f#.

11. Telephone Questionnaire with State of Kawaii Department of Labor and Industrial Relalions employee {Apr. 24, 2003} HMSA and Kaiser empioyees have beon members of the Gounc! contlnuously sincs

1475,

12. Telephone Questiannaitg wilh Slate of Hawai Dapartment of Labor and industrial Relaiions employes {Apr. 22, 2003), HMSA's and Kaisar's resignations became effective Fabruary 25, 2003

13. Hww Rev. Swar. §333-2 (1083).

14. Rolanda Moare Haycox, Strategios fo Mest fhe Nesds of the Uninsurad: Can the States Mespond fo the Chafenge?, 27 Tuwsa L4, 119,122 {1881, "Gap group Individuals ars parsans wha: (1] have oo much
ingome to qualily for Mediead; {2) are not insured by an employer; (3) chodsa not to purchase health insurance; gr {4] are dapeRdanis who are not included in thair parents', guardlan’s, of spouss's health i |nsur

ance plan. .
16, Thurston, supsz ncte 3, at 118. Thurston, however, suggests that

these fmd.ngs do not estaklish that the Hawaliian mandate had na impact on coveage. [n particular, due to the lack of pre- and pasl-program maastiras a{cuveraga Bick was not able 10 estimate -
tha change in Hawaiian cavarage relative 10 the enlire United Stales over the time frame of the mandale. Even if Hawails cwaraga tate had not increased at all since the mandate, if it preve':!ed

a rapid deciing in coverage, one would conclude that it did affact coverage ratas.

In iurlhar axplanation ol the uninsured group, Thurston discusses the loopholes in mandated coverage. He states:
The following categorles ot workers are nal required 1o be covered uader PPHCA-1974: new hires (workers who have been employed less lhan four congecutive weaks); park-time warkers {those
¥ho are “smployed” fewer than 20 hours par weekj; low-eamings warkers (those whase monthly wages are less than 88.67 times the hourly minimum wagej; govarameql em ployees, sef- emplu;red

individuals; seasanal workers; and commissian-oaly workers,
. at 120,

16. Health Trands in Hawaii, sgora note 8, avadzble a!hitp M ww.haalthtrends.orghresaarch/Heallh Market_f !' las! sheai001.htm.

Any aarlier claims of Hawail's stccess in covering its uninsured can be dispefled as:

In 1999, the proporlion of Hawaii residerts withou! kealth insurance coverage was 11 percent, as eslbrna‘ad by the Census Bureay, up 25 pesgant irom 1395 Ievels and 52 percent trom 1990, The
incraase in the proportien of uninsared results, in part, iom QUEST enrolkment reductions, the state’s fiat job counl and gaps in coverage for childran created whan empisyers cover employees

but ol lamily members,
#, availabie 2t hipzwww healthtrends.orgfhealth_marketfuninsured, htrnl
17. Haw. Rev. STr. §393-7{a){1993).
{8, Thuiston, supranaie 3, ab 124,

i
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A & Type B plans must provide.” These include in-patient hospital
" care, oufpatient hospital care, surgical benefits, medical benefits,
diagnostic services, maternity benefits, substance abuse benefits,
outpatient care, and detoxification.” However,

[t]lvpe B plans usuvally incorporate rednced coverage at lower costs,
such as up-front deductibles or “existing condition” clanses. PPHCA-
1974 also contains an incentive for employers to provide Type A plans:
there is no requirement for employer contribution toward dependent
coverage under Type A plaus, while employers must pay for at least
50% of dependent premiums if they offer a Type B plan.®

Because there is an inherent incentive to avoid fronting half of the
cost of dependents’ insurance, and because there is listle difference
in preminm cost between Type A and Type B pians, most employers
opt for Type A plans,®

Under the PPHCA, the Director of the Department of Labor and
Industrial Relations (“DLIR") is charged with admiristering and
enforcing the PPHCA.? The Director also ultimately determines
whether any health plan complies with the mandated standards
established by the PPHCA *

2, The Council

The Director of the DLIR is mandated to appoint a Council whose
members represent medical and public health professions, consumers,
and persons with experience in prepaid health care. The Council
may consist of up to seven members.? Until recently, the members
included a benefit plans consultant, a hospital personnel officer,
a human resources officer from the hotel industry, a physician in
private practice medicine, an insurance agent, an HMS A emmployee,
and a Kaiser employee.” Anewspaperinvestigative report, in 2001,

19, Haw, Rev. Snr §393-7(c){1993
20 M
21, Thurstan, supranote 3, at 120.
22, 4

noted that representatives of “Kaiser Foundation Health Plan, the
fargest heaith maintenance organization in the state, and HMSA,
the largest fee-for-service provider” have been voting members of
the Council ®* At that time, Council members had served terms
ranging from one to sixteen years.”

On January 21, 2003, a newly elected Governor Linda Lingle,
in her first State of the State Address, “proposied] that HMSA and
Kaiser Permanente be prohibited in the future from sitting on the
board that recommends which insurance companies can enter the
market in Hawaii.”*® HMSA and Kaiser both voluntarily resigned
from the Coungcil shortly after the Governor’s Address.>' Following
this, the State of Hawaii Twenty-Second Legislature then passed,
and the Governor signed, SB 665 SDI HD2 CD1 which prohibits
“a person representing a health maintenance organization under
chapter 432D, a mutual benefit society issuing individuat and group
hospital or medical service plans under chapter 432, or any other
health care organization” from membership on the Council.?

Atthe beginning of each year, the Council chooses the plans that
will be the benchmarks for the coming year - usually an HMSA plan
and Kaiser HMO.** New companies applying for approval to sell
insurance in the state must provide, at a minimem, similar coverage
at similar cost to the plan enroilee.” These new compantes submit
their applications to the DLIR, at which time departmental staff
review the paperwork along with a checklist and submit them to
the Council for approval.®® Among the required data are: proposed
premium rates, deductible amounts, stop-loss provisions, detailed
coverage information regarding hospital, surgical, medical, outpa-
tient care, maternity, and other benefits.® The Council then may
recommend approval of a plan with provisos¥ The Council may
aiso reject a plan for any number of reasons.*

23, H;'mr. Rev. 8. §393-31 (1993), “Except as olherwise provided in saclion 393-7 the director[of the DLIR] shalf adminfsierand aniorce this chagter” {emphasis added) /7

24, Haw. Hev. S7ar, §393-7{a}(1393). ‘The directorjof the BLIR), afler advice by the prepaid health care advisory council, sha# desgrming whethar banelits provided in a plan ..

in this subsection {emphasis added) &

. comply with the standards specified

25, Haw. Rev. S, §392-70d}{1593}. “The prepaid health care advisory councit shali ba appeinied by the director and shall intlude representatives of he medical and public health professions, representatives of
consumet Inferasts, and pessons experienced in prepaid health care protection. The membership of the counclt shall nat #xcead seven individuals” /2.

26, #

27, Talephone interview with Jobn T.McDonnel, 2 member of the Council (Nov, 3, 2901). As ol November 3, 2001, the Gouncil members were: Paui Tom, Benefit Plaas Cansuilants, the Councifs Chair, Grage Abe,
Personnet Officer of Queen's Medical Genter, who serves as the Councif's Yice-Chair; William Brown, Yice-Presidant for Human Rasources of Outrigger Hotels; John T. McDonnell, M.D., 2 physician; Michast

Woss, HMSA: Claudia Schmidt, Kaiser; Shirlsy Wong, Principal Mutual Life insuranca Company.

28. Frank Cho, Naw Heall Plans Blocked, HonoLulu Aovenrsen, Adg. 19, 2001, availsbie athtlpAithe.honolulvadvertiser.com/articlef2004fAngf 1 9bz/bz¢ 1. him| (last visited Aug. 19, 2091].

2. fa.

30. Goveenor Linda Lingle, An Qulling of the Governor's Agenda, State of the Siate Address {dan, 24, 2008), guadzdie 2/ hitp/fwww. hawaii gcw‘gov.‘Memhers!sla\rablfspeeches:'s!aleofs!xts htm| {last vislted Apr. 18,

2003).

3. Telephone Guestionnaire with State of Hawaii Depariment of Labor and Industrial Relations smployee {Apr. 22, 2003), supeg note 12, HMSAT and Kaiser's tetters of resignalion were both accepled, alieciive
February 25, 2603, As of April 22, 2003, five membars of the Council remain: PaulTom, Chair; Grace Abe; Wiliiam Brown; John MeDonnell, 8.0.; and Shirley Wong. Sse ake, Telephone Guestionaaire with

State of Hawail Dapariment of Labor and Industrial Aelations employee, supe note 15,
32, 5.B.685, 8,01, H.0.2, C.01, 2009 Leg., 22nd Sess. (Haw.2003),
33. Telephone interview with John T. McDonned, suorg note 27,
34, Haw. Aev, Swr, §393-7(1953] states that
{a] prapaid heaith care plan shail qualify ...

if i provides ier kaalth care beaefits equal to, of medleally reasonably substitutable for, the benelils provided by prepaid health plans of the sama lype

.. This appies t the types and quaniily of benefits as well as to limations on reimibursability, including dedugtibles, and to required amounts ol Go-insurance.

25, Te'iaphone Interview with John T. MeBonnell, segra note 27,
6. Seg ganeratly, Minutas of the Courcit 2000-01,

a7

a8

it For gxample, the Councit may reguire that: 1] & separate smergency roam deduclible is removed, 2} 2 copayment is iowered for PPO oulpatient mental iiness fraatment {iwanty-first lo wenly-fourth visits), 3)
2 wel-shild {preventiva) care lo age six anatal maximum beneit is cemoved, 41 a @aximua filatime banefitis at least §1 million regavdless of age, 5} at leas! 120 days of hosplea care are covered, 6} 4 docior's
office vish copayment is lowered to $10. f#

. For pxample, plans may be re;ected Ior: 1} high out-of-pocket limit, 2) high doetor oflice visit copayment, 3) eligibilty requuem enl, 4} pre-gxisting condition milation, 5) maternily not coverad on the same
basts for all dependenis, 8) special waiting period and lifetime limit far organ fransplant expenses, 7) exclusion of bengllls lor injiries rafated f0 semi-professional or proiessmnai athlalies, including practice, 8)
emesgency roam - clarifies that non-emergency care is coverad a! 80% alter the deduclibla, /2 .

—
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3. ERISA
Congress enacted ERISAto solve anationwide problem of inadequate
and failed employee pension, health, and welfare plans.® Prior to
ERISA, many Americans, who had relied on these plans for retire-
ment, found these plans failing for numerous reasons, including
mismanagement and under-funding.* To solve this problem, ERISA
required plan administratoxs to comply with certain regulations and
gaveemployees specific rights.* Becaiurse the pension plan problem
was nation-wide, Congress chose a global solution and placed almost
all employee pension, health, and welfare plans under the ERISA
umbreila.** ERISA was signed into law on September 2, 1974.4
4. ERISA’s preemption claase :
ERISA preempted* Hawaii’s PPHCA* Tts preemption clause
states that “[ERISA] shall supersede any and all State laws insofar
as they may now or hereaflter relate to any employee benefit plan .
. .74 This preemption of state law is “express” - specifically pre-
empting conflicting state law.*” The ERISA preemption clause has
beenreferred to as “[plossibly the farthest-reaching provision in the
statute™® - the ERISA “statute’s ‘crowning achievement”,”*
ERIS A’s preemption clause significantly constrained many siates’
initiatives for health care reform.® It is remarkable that these far
reaching effects of ERISA were not anticipated.” The legislative

38, Hancock, supsq note B, at 585.
4. 4
4.

{1984).

history of the staiute reveals that the preemption clause in both the
original House and Senate versions was narrow in scope and would
have had only a partial preemptive effect.® However, those who
had a vested interest in health care reform were not involved in the
discussions that led to ERISA’s enactment.® “fT]he Department of
Labor, which would administer ERIS A, was apparently notconsulted '
about the changes in the preemption clause. The Senate conferees
were . . . responsible for health policy, but {did not discuss] the
implications of preemption with their counterparts on the health
subcommittee.”™* Special interest groups pushing the preemption
clause were successfol in having it introduced in the final days
of conference committee deliberations.® Thus, the tremendous
significance of the broad preemption clause passed unnoticed and
unappreciated for its breadth.

Also remarkable about the preemption clause is that it prohibits
the states from making any law regarding employee benefit plans
even where federal law is silent, the so-called “regulatory vacuum. ™
It inhibits the states with regard to health insurance even though
federal law does not regulate substantive benefits.™ -

The State of Hawaii created its PPHCA prior to ERISA, not
anticipating any federal health care legislation.® With the passage
of ERISA three months later in September 1974, Hawaii’s new
PPHCA became “obviously vulnerable”® to preemption.

Ja’m es E.Holloway, #7154, Preemption and Comprehensive Federal Health Care: A Call lor Cooparative Foderafism”io Preserve the Siales' Role in Formulafing Health Care Poficy, 16 Canpecw L. AEv.405, 416

ERISA mandates reporting and disclosurs reguirsments, fonding, participation, and vesting requirem ents, and figuclary standards in the regulation of Ihe adminisication of empioyee beaeft plans.
ERISA grants smployess, rabirees, and their dependents te right io being claims against employers and plan adminiskaters; thus prolecting rights and enlarcing obligations owed under employae
wellare and pension benefit pians, By imposing requiramants ugan employers and relief for refirass and amployses, ERISA establishes a unilorm and consislent framework for the regulation of -

the adwmirlsiration of employes banefit plans.

42,
43,
44,

Hancock, suprgnote 8, at 383,

i
Michas! G. Plefferkare, Feders! Proemption of Staie Mandatad Healh insurance Frogrames Under ERISA—the Hawai Prepalt Health Care Actin Perspective, 8 51. Louis U. Pus. L Rev, 339, 341 (1989},

Susan J. Stabie, Preemptian of Stale Law by Faderal Law: A Task for Congress or fe Courfs?, 40 VaL L. Rev. 1, 4-5 {1295, “Preemption is tha power of the 'ederal govarnment to supplant stals law with respect

to matters the federal governmant has ihe puwer {o reguiate under the Constiluiion. Preemption of stale law by lederal taw may be ... express or implied.” /2.

45,
45,
47,

Haneack, suprg note 5, at 404,
201.5.C. §1144{a) {1975).

to decide in any piven dispute whether the federal stalute preempls state law.” &
Plefferkorm, supsa nole 42, af 339,
i

48,
44,

Stablle, supranote 44, at 5. *Express preemplion cccurs where a statule contains an explick stalement that addressas the preem ptiva eflect of the statute on state law claims, rather an feaving il to the couris

This clanse, which operates to "superseda any and all State laws insofar as they .. . relale lo employes benelitplans,” has been ulifized to invalidate & numbar of comprahensive health care insur-
ance stalules craated by tha states 1o il the void created hy Ihe absenca of a cohesive nativaal haakh insurance schema, /4.

5.
3.

Stabila, sugra note 44, at 81, *[Ofverali, Cangrass' express pranruncements have done mare mischiaf han goed.” A
Danlel &, Schalfer and Daniel M. Fox, Semi-Preemplion in ERISA: Legisiative Provass and Healfh Poficy. T An.J. Vax Pouy 47, 51-52 (1489}
The heaith insurers appear not to have been aware of the significance of the preemption clause for Iheir marksts. A high ofticial of the Blue

G rass Associalion recalled that “wery litle was going 08

becatse nobody saw it; nobody in e health industey understaod the implications of preemption” A lobbyist for the We insarance industry recalied that even though many of his largest companies
wrnis healih insurance, they focused on other issues than preemplion in the short perlod between the confersnce committes defiberations and final passage of the bill. Similarly, an eyewilness at
Ihe Health insurance Assaciation of America recafled that in 1974 his organizalion was still concernsd mainly about naticnal health insurance, cost-containmant, Professionai Standards Review
Organizations and the new Health Planning and Rescurce Development Act. Morsovar, the chicf obbyist was recovering from coronary bypass surgery during the paried of the linal negotiations

of ERESA. tn sum, be racalisd, *| don't think anybody was thinking of the heafth implications of ERIGA”

'S

52. Pleflerkorn, supra naobe 42, at 346-347.
53. Schaffer, supra note 51, at 52.
54, i _
55, 4. at 48, “The new languape, presmuling slate laws relafing to *any employee benefit pizn'including matters not requlated by the Act, was disclased when the confesence committes report was filed ten days
halore Congiess took tinal action on ERISAT Jd al 48, . ’
55, Afatd8,
A
58. Haw.Rev. Swar. §393-51 (1993), '
This chapler [PPHCA] shafl terminata upon the elfeclive date of lederal legisiation inat provides far veluntary prepaid heaith sare for the peaple of Hawail in & manner af least as favorabls as th
health vare provided by this chapter, or upon the effective dale of federal legislation thal pravides ler mardatary prepaid heatth care lor ihe people of Hawaii.
4
59. Leon E. Irish and Hartisen J. Cohan, Aricle; FRISA Freempiion: Judicial Floxibilty and Statvfory Rigidly, 19 U. Mien. J.L. Rer. 1009, 143 {1985). -

0.

Sylvia A. Law, The Changing Face of Law and Medicine iy the New Milsanive: Aiicle Hoalth Care in Hawai: An Agenda for Resparch and Reform, 28 An. ) L. sun Meo, 205, 214 {2000),

——i
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5. The PPHCA’s exemption from ERISA
Although the federal enactment of ERISA in 1974 was immediately
applicable to Hawaii, the state’s challenge to ERISA preemption
did not actually start until 19765 This challenge became a long
campaign to save the Hawaii PPHCA that did not end until 1983
when Congress finally granted an exemption.® It remains Congress’s
only exemption for statewide employer mandated health care.%® This
challenge began with a 1976 amendment o the PPHCA.®

In 1976, Hawaii amended the PPHCA to include the diagnosis and
freatment of substance abuse as a mandated benefit.* “Employers
who faii[ed] to comply with the requirements of the Hawai Act
[PPHCA] [were] enjoined from carrying on their businesses in any
place in the State, and [were] liable to fines and other remedies.”®
Standard Oil Company, which did not cover certain mandated ben-
efits and which had not complied with mandated reporting,¥ filed
suit in federal court seeking an injunction,® arguing that ERISA
had preempted the PPHCA.* Both the United States District Court
for the Noxthern District of California and the Ninth Circait Coust
of Appeals held that ERISA did preempt the PPHCA® The U.S.
Supreme Court later affirmed the lower courts’ rulings.”

However, while the Standard Oil litigation was proceeding,
supporters of the PPHCA continued to promote the Act both lo-
cally and nationally despite the uncertainty of whether or not it
was preempted by ERISA.™ On a local level, Hawaii continued to
comply with the PPHCA and, ip time, it “became part of the work
culture of Hawail.”™ On a national level, the Hawaii Congressional
delegation continued in its efforts to obtain either a Congressional
amendment or exemption to ERISA preemption.”™

After the State fost its case in federal district court in 1977, the
Hawaii senatoxs introduced legislation to Congress, attempting to
exempt the PPHCA from ERISA preemption.” They lobbied while

61. Schafler, suprgnole 51, at 54. Sae a0 Irish, sppea note 59, at 150

the State’s appeal in the Ninth Circuit was proceeding.” The sena-
tors, however, encountered either ambivalence or opposition from
numerous fronts including key senators, the AFL-CIQ, the Business
Roundtable, the ERISA Industry Committee, ife and health insur-
ance associations, the American Council on Life Insurance, and
the Carter Administration and Undersecretary of Labor, Robert J.
Brown.™

Ithasbeensuggested that “{t}he first Senate hearings on the exemp-
tion of Hawaii were also the first public occasion on which the history
of ERISA preemption was rewritten.”” Though evidence exists that
Congress enacted ERISA “without specific discassion,”” the new
claim was that “Congress, it seemed, had inadvertently preempted
state-mandated health benefits.”® Whether this was influential in
persuading Congress to reconsider the PPHCA’s preemption s not
clear.

With persistence, the Hawaii delegation finally succeeded in its
efforts and Congress voted to exempt the PPHCA from the ERISA
preemption clause in 1983.* But this was not without a cost. Con-
gress granted the exemyption but expressly mandated that the PPHCA.
should stand as it was writtenin 1974, some nine years earlier, without
the 1976 increase in mandated benefits to which Standard Oil had
earlier objected.® Expressly preempted was “any amendment of
the Prepaid Health Care Act enacted after September 2, 1974, 10 the
extent it provides for move than the effective administration of such
Act as in effect on such daie.™™ Thus, Congress made exceedingly
clear its reluctance (o consider any future exernptions for Hawaii.
Congress also explicitly stated that *“ the amendment made by this
section shall not be considered a precedent with respect to extend-
ing such amendment to any other State law.”® Again, Congress’s
intent was clear - if had agreed to grandfather the Hawaii PPHCA,
but it was unwilling to extend any further exemptions to any of the
other states.%

82. Fora reporl o the Hawaii Congressional delegation’s activlties and the respanses b teir afforts lo win an ERISA preemptlon exemption, seg, 8.4, Schaffor, segranote 51, at 53-60. See alsg, EAISA: Exempiion
from Preemption for Hawaif Prepaid Health Care Aok Heasing on H.R. 4046 Beforg the Subcomm. an Labor-Managemenl Relations of the Comm. on Education and Laber, 87th Gong, 2d Sess.3 (1982).

83. Schafler, supra nole 51, at 54,
64, 4.

65. Standard Ol Company of Gadifornia v. Agsatud, 442 F. Supp. 685, 696 (N.D.Cal. 1977}, aifd, 633 F.2d 780 {0tk Gir, 1980}, alid mem., 454 U.S. 801 (1481}, See akso Schafler, supranole 51, al 54.

86. Standard O Company of Calfiornia, 442 F. Supp. at 698.

67, 4,
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9. Standard Oif Co. of Calfornia, 442 F. Supp, al 697.

70, Standard Oil Go. of Galilornia, 665 F. 2d at 768.

71, Agsalud v. Standard Ol Company of Califarnia, 454 1.5, 861 {1981},
72, Law, suprgaote 60, at 214,
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¥7. i at85-57
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B. The Current Health Care Marlket

" Asnoted earlier, HMS A and Kaiser dominate the market. HMSA,
anon-profit tax-exempt mutual benefit society, “wields monopoty
power as a seller of health insurance, and monopsony® power as
a purchaser of the services of health care providers.”® In 1977,
HMS A provided coverage for 44.3% of people in the private sector
and served as the third party administrator for Medicare and several
other health plans.* Kaiser, HMSA'’s closest competitor, provided
coverage for only 14.7% of the private sector.® I 1999, more than
60% of consumers were covered by HMSA,” and estimates for
2000, are closer to 72%.” As these figures indicate, “HMSA has
"enormols capacity to exercise control.”” Undoubtedly, HMSAisa
-dominant market player and has enormous marketing power which
makes Hawaii, for all practical purposes, “a single payor health
insurance system”™ and a monopoly health care market.

According to Professor Richard S. Miller, Professor of Law,
Emeritus, William 8. Richardson Schoo! of Law,” HMSA “virtually
monopolizes the Preferred Provider Organizations (PPOs) and is
almost the only buyer of physicians” PPO services in this State . . .
™ Indeed, the participating provider agreement, which physicians
must sign in order to contract with HMSA, was characterized as a
contract of adbesion in 1999, by Arleen Meyers, M.D., J.D., founder
and President of the Hawaii Coalition for Health (“Coalition™), a
ron-profit health care consumer advocacy organization.”

In 1999, the Coalition filed a comptaint with Hawaii’s Insurance
Comimissioner against HMSA. The following discussion of the
Coalition’s compiaint is not offered in this article as legal authority,
but to describe an aspect of the current health care market that has
recently raised some antitrust concern. The Coalition’s complaint
alleged “unfair contracting practices and creating a business envi-
ronment of adhesion, coercion, and intimidation and for exercising
its monopsony power to unreasonably restrain physicians® ability
to provide quality care for their patients or to advocate on behalf of
their patients . . . "™ As regards HMSA and its provider contract,

BA. Aboui HMSA, athtlp:#www.hmsa.comfcompany/abouthibml fiast visited Oct 24, 20010,

Di. Meyers stated that

HMSA occupies more than sixty percent (60%) of the consumer
market for health insurance and is the major payor of reimburse-
ments for medical care for virtually all Hawaii physicians who are
not fully employed by a single health maintenance organization, If
physicians practicing outside the Kaiser Permanente system don’t sell
their services to HMSA, they are forced to go out of business, Asa
result. physicians are vnder encrmous economic pressure to enter into
any contract proffered by HMSA regardiess of whether the terms are
anti-competitive or against their or their patienis’ individual self-inter-
est. HMSA therefore holds both monopely and monopsony power of
dangerous proportions, precluding any single physician’s ability to
negotiate with HMSA for either herself or her patients.*®

Inresponse, HMS A argued thathealth care contractsbetween HMSA
and its providers were private contracts and not under the regulation
of the Insurance Commissioner.’®

The Coalition’s complaint was settled in 2000.'""" HMSA agreed
to “significant changes in the appeals processes it provides to phy-
sicians, while the Commissioner accepted HMSA’s assertion that
federal law prohibits state regulation of contracts between insurers
and providers.”%?

ill. Antitrust Issues

This section will discuss potential antitrust issues and monopoly
behavior, however, it must again be-noted that the scope of this ar-
ticle does not permit a detailed antitrust analysis. The discussion in
this section deals with the Council’s implementation of the PPHCA.
and the Act’s regulatory limitations.

Of note, HMS A and Kaiser representatives were first appointed to
the Council in 1975, when the PPHCA was initially implemented,
and served continuously on the Council uniil February 25, 2003,
when they voluntarily resigned.i”® HMSA’s membership on the
Council for the past three decades created an extraordinary conflict
of interest and facilitated potential anticompetitive activity on the

87, Buack's Law Digrionasy 1023 (174h ed. 1998). Moaopsony is 2] market situation in which one bayer controls the market” A

B8, Law, sepranote 60, at 210,
89, M

G0, 4. "HMSA'% only serious compstitor is Kaiser, which served 14.7% of peopie with private health insurance in 1997. In 1997, al other commarcial instrers combined provided caverage lo Grtly 2.6% of the popula-

fion.” i

21. Hawaii Coalitfon for Health v. Hawaii Medical Service Assoc., Complaint to the tns. Oiv., Dep't of Commeics and Consumer Allaiis, State of Hawali, October 27, 1998, at1.

32. Health Trends in Hawaii, suprea nole 4.

99, Law, sypranote 60, at 219,
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- part of HMSA. New companies applying to do business in the state
were obligated to submit applications and divuige proprietary and
confidential information to the Council.'®™ While most new plans
would have guarded this information from prospective competifors,
the information instead wentdirectly to HMS A and Kaiser employees
by virtue of their membership on the Council.® On occasion, this

-information also went to more than one HMSA or Kaiser employee
in attendance at meetings of the Council.'® Data summary sheets,
usually generated at each Council meeting, assisted a comparison
of benefits between plans.'” Even a member of the Council itself
“acknowledge[d] that by being on the conncil the two companies
[HMSA and Kaiser] may be getting ‘alegup’ on their competitors by
seeing their plans ... . It is likely that this loss of confidentiality
was 2 strong deterrent to new market entrants - possibly serving to
maintain Hawaii’s contracted health care market.

Remarkably, previous directors of the DLIR and previous Council
chairs allowed and even required the sharing of this proprietary
information among market competitors. HMSA and Kaiser may
have had an unfair advantage if their employees who were Councii
members directly relayed proprietary information belonging to new
health plan applicants. There was certainly potential for violating
a basic goal of antitrust Jaw - fairness and elimination of unfair
business practices.'® '

The primary staiute that is the basis for federal antitrust law is the
Sherman Act.!'" Section 1 of the Sherman Act declares that activ-
ity in restraint of trade is itlegal and those who participate in such
activity will be found guilty of a felony punishable by fine and/or
imprisonment or may be subject to damage claims.™ Section 2
relates to independent conduct and states that “[e]very persean who
shall monopolize, or attempt to monopolize, or combine of conspive with
any other person or persons, to monopolize any part of the trade or
commerce among the several States, or with foreign nations, shali be
deemed guilty of a felony” punishable by fine and/or imprisonment,
or may be subject to damage claims.!?

Areeda defines monopoly power “as the power to control price or
to exclude competition. It can be understood as a significant degree
of market power.”"? Market power, in turn, is “the capacity to act
other than as would a perfectly competitive firm. In particular,
most discussions of market power will concern the extent to which
a firm’s most profitable price exceeds competitive price levels.”*!*
However, market power may also “be inferred from structure, con-
duct, performance, or some combination of the three.”" Areeda
notes that “[d]ebate over §2 often contrasts power with conduct,
structure with behavior.”i1

In United States v. Aluminum Co, of America (“ALCOA™),'" AL-
COA was alleged to have monopolized the interstate commerce of
aluminum. The case came before Judge Learned Hand of the United
States Circuit Court of Appeals, Second Circuit, via a certificate of
the Supreme Court.'® The court heid that 2 monopoly itself is not
evidence of monopolizing and that ALCOA “may not have achieved
monoepoly; monopoly may have been thrust upon it.”!** The court
then drew a distinction between “power and conduct, structure and
behavior”™ by siating “that size does not determine guilt; that
there must be some “exclusion’ of competitors; that the growsh
miust be something else than “natural’ or “normal’; that there must
be a “wrongful intent,” or some other specific intent; or that some
“unduly’ coercive means must be used™?! in order to constitute an
antitrpst offense.

Similarly, in United States v. Grinnell Corp.,) = the defendant had
high market power consisting of “over 87% of the business.”?* “The
percentage is so high as to justify the finding of monopoly. And, as
the facts already related indicate, this monopoly was achieved in
large partby [sic} unlawiul and exclusionary practices.” Jusfice
Douglas stated that “[t]be offense of monopoly . . . has two elements:
{1) the possession of monopoly power in the relevant market and (2)
the willful acquisition or maintenance of that power as distinguished
from growth or development as a consequence of a superior praduct,
business acumen, or historical accideat . . . 1%

194, Telephane Inletview with Edward T. Cod2, President of Med*Save Hawaii Marketing, Ine. {"Med*Save), a represantativa of a heakh plan rejected by the Gouncil {Hov. 20, 2001} Wed"Save had hoped fo marke!
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siruclure used in coming up with information with submilting aur plans.” 4. When the submitted plan was rejected, there was concern that this information could be used by athers o create a similar plan in Hawall
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HMSA, covering 72% of insureds in a marlket analysis, would
iikely be found to have monopoly power, but monopoly power it-
self does not violate antitrust law if it has been legally obtained, %
However, if the HMSA and Kaiser employees who served on the
Council voted to reject competitor plans for reasons other than fur-
thering the lawful purposes of the Council, or if HMSA and Kaiser
benefited from knowledge of proprietary information gained through
the Council, then this conduct could constitute behavior consistent
with iliegal maintenance of a monopoly.

According to an investigative report of a major local newspaper
published in 2001, the previous Council rejected ninety-six out of
an approximate one hundred mainland pians that applied to do busi-
ness in Hawail." Fifty-nine out of sixty-four plans wese rejected
in the first seven or eight months of 2001."® In the same article,
Professor Thomas Saving, Professor of Economics, Texas A & M
University,'? stated, “I don’t think there is much doubt that they
(HMSA and the council) are deterring entry into the market.”'* It
is essential that recent Council denials be scrutinized and an as-
sessment made of procedures to safeguard the confidentiality and
disclosure of proprietary information.

Although itis imperative that the State of Hawaii provide adequate
supervision of the Council, as Professor Richard S. Miller recognized,
there was “only the most mintmal of scrutiny ard supervision™!?!
by the state’s DLIR. By permitting HMSA and Kaiser seats on the
Council, previous DLIR directors created a convenient mechanism
for market competitors to control new entry into the Hawaii market
and thus may have facilitated potential monopoly antitrust activ-
ity. Purthermeore, other individuals who were present at Council
meetings, including HMSA and Kaiser employees who were not
memberxs of the Council, had the opportunity to use proprietary
information discussed at these meetings. New applicants may have
been deterred from even applying to do business in the state when

they realized that they were required to share their information with
major market competitors, and without any guarantee that z license
to seil insurance would even be granted, The bottom line is that
HMSA and Kaiser employees should not have served as Council
members because of their inherent conflicts and the appearance of
impropriety. Informational firewalls should be enacted immediately
if they do not yet exist. The newly constituted Council in 2003 must
consider potential conflicts of interest at the same time it reconciles
itself with Hawaii’s sunshine laws.

In response to criticism that the State has not provided adequate
oversight, the previous Administration and HMSA may both raise
an argument of state action immunity.'® However, in order to
claim the protection that state action immunity carries, there must
be, on the part of the State, “adequate supervision and [a] clearly
articulated purpose to displace competition”'* which appear to be
lacking here. Instead, here, there appears to have been a generai
abdication of the State under successive previous administrations
to provide oversight.'®

There may aiso have been an unusualiy close working relationship
between the DLIR and HMSA, raising a question of propriety. A
previous DLIR director resigned her position as DLIR director in
October, 2000,'* was elected Chair of the Hawaii Democratic Party
in April, 2001, and was then elected to the Board of Directors of
HMSA in May, 2001.'* Scrutiny must be applied to the Council’s
activities, its voting members, and the State’s supervisory role via
the DLIR to insure that ali business is conducted with the acknowl-
edgment of conflicts of interest and with the assurance of propriety
and fair dealing.

The potential monopoly problem is further compounded by a
general requirement of the PPHCA which specifies that any plan
operating in the state shall provide “health care benefits equal to,
or medically reasonably substitutabie for, the benefits provided by
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prepaid health plans of the same type . . . which have the fargest
numbers of subscribers m the State.”¥ Because HMSA js the
plan with the largest number of insureds, any new market player
is mandated to provide the same package of benefits that HMSA
provides. However, in order to compete successfully with HMSA,
the new plan must provide these benefits at similar or lower cost
or must offer some other value added benefit. Since HMSA has
monopoly {dominant market share for selling its plans) and mon-
opsony (monopoly buying) power'®, it is highly unlikely that any
new player can compete successfully with HMSA 12

Any value added benefit or innovation that a new applicant might
havehapedto use to compete with HMS A would have been divulged
to the previous Council, and from there, potentially direcily to
HMSA and Kaiser, Even with HMSA and Kaiser no longer seated
as Council members, their presence in the public audience at Council
meetings may continue fo serve as a deterrent to new applicants.

The Council wields significant power. Even if a new applicant
offers a promising, new, and strikingly inrovative plan (for example,
medical savings accounts orimedical IR As), the Council can stilt reject
it, and opt to maintain the status quo. In the past, the rationale used
to justify denial of medical savings account plans was that, although
the new plans would provide comprehensive coverage with similar
employee out-of-pocket expenses, the coverage would not be the
same as the Council’s benchmark plans (HMSA and Kaiser). !

In the past few years, several health plans have closed theirdoors,'"!
unable to sustain business in Hawaii’s market. These plans were un-
able to successfully compete with HMSA. In some cases, the plans
set low premium rates in order to compete, however these premium
levels were probably too low to cover the costs of doing business.
Few start-ups have assets, reserves, or investient income that are

sufficient enough to offset initiai operating losses.? Additionally,
few plans can compete in Hawaii because of the generally higher
costs associated with mandated benefits. '

1t is vitally important to understand that, despite operating losses
of its health plans, HMSA has, until recently, been able to report
yearly net gains because its losses have been offset by relatively huge
returns on investments. HMSA had $37 million in operating losses
in 1998, $18 million in 1999, and $49 million in 2000.** However,
these losses were offset by investment income of $54 million in

137, Haw. Rey, Star. §354-71a) (1293).

138. Law, szor note 60, at 210.

139.Cho, supranale 28 {yuoling Prefessor Thamas Saving).
140. Teiephone Intervigw with Edward T. Coda, supra nole 104,

1998, $57 million in 1699, and $66 miliion in 2000.** Thus, HMSA
has had tremendous financial ability to offset operating losses with
investment income. This record shows that HMSA likely offered
premiums below the cost of doing business, and health plans that
did not have the financial depth of HMSA went out of business.

However, HMSA is not immune to general econemic conditions,
especially as relates to investment.income. For 2002, HMSA has
now reported losses of “$34.9 million, compared with a $3.4 million
gain in 2001 .. .. Those losses were worsened by a $21.3 million
one-time charge [for technology upgrades] . ... Exclading the
one-time charges, HMSA's net loss for 2002 was $13.6 million.”!#¢
During that same period, HMSA reported investment income of
$2.6 million. Now, for the first quarter of 2003, HMSA has already
reported a ret income of $3.7 million."” Few companies have
HMSA's ability to weather economic downturns.

Throughcontinuing monopoly power, large assets, and knowledge
of other plans’ proprietary information, HMSA has had the requisite
ability to offer below cost pricing. This has resulted in few competi-
tors and little choice for consumers who now face a very contracted
market. The situation is ripe for a Section 2 Sherman Act violation
for illegal maintenance of a monopoly, and immediate intervention
is important to determine whether auy such conduct has already
occurred,

In 2000 and 2001, soon after other health plans that were unable
to sustain business left the market, HMSA increased its premiums
8.5% and 9% respectively. In 2002, HMS A announced yei ancther
rate increase of 5% for smail employer groups and 7% for HMSA
Health Plan Hawait, its HMO (health maintenance organization)
plan. In 2003, HMSA announced it would seek approval for an
11.5% rate increase for small businesses for its Preferred Provider
Plan and a 7.8% rate increase for its Health Plan Hawaii Plus.'®
Scrutiny can be applied now, to ascertain whether HMSA became
financiaily stronger simply throngh good business management or
whether predatory pricing!® has occurred.

In sum, there is no substantial competitorto HMS A in Hawaii, The
regulatory limitations of the PPHCA and the previous decisions of
the Council, influenced by HMSA and Kaiser serving as members, .
may have played important roles in preserving HMSA’s dominant
position.

141, Teisphone Questionuaire with State of Hawaii Departmant of Commarce and Consumear Affairs employse (November 2002} Dusing 1398 and 198, thres plans (Queen's Pramier Plan, Paciic Health Case, and
Kapiolani Heallh Hawail) sither dissolved or changad in corporate structare. Insureds covered undar Queen's Pramber Plan were fransterred to HMSA's Health Plan Hawali {"HPH") in Qctober 1998, Paciiic Health
Care closed is doors and transferrad its patients to HM3A HP K in August 1998 Kapiolani Heallb Hawals theee HItO (health maintenance organization] plans ware bought out by HMBA HPH in Novembar 1909,
A fourth health pfan, Wniversity Beallh Aliance, was in receivership with the Siate’s Insurance Commisslenar.

142, Ag a praclicing physician and surgean, this auther has found physieiang naturally seluetant io parkicipate with new plans because rew pians may require medica! providers Io share risk when there Is concern hal

the plans thamselves may e urdercapilaiized.
143. Gho, sapra note 28 (quoting Thomas Saving, see supra note 128, and accampanying lext}.

144, Helen Aftoan, A¥54 Rates Se! to Rise, Honowuly Sten-Butietiy, May 3, 2001, avaiizdde 2¢ Wip:/fsiarbaliebin.com/2001/05/03 newsfindex.him| last visHed Aug. 26, 2001).

145, i

148. John Duchemin, H¥SA S Losses Worsi Ever, Honowiy Avvermser, Feb, 28, 2003, avadabie af bitp:ifihe. honoliuadvertiser.com/articlef2003/Feb/eafzfoz0ia.kim| {last visited Apr. §0, 2003},

147, John Duchemin, #MEA Revarsss fis Loss Trand, AowoLuly Advestsen, May 13, 2003, svaulzbie afhtipzithe honaluadvertiser.comfarticle/2003/Mayr 3fbribr0Sp.ktml flast visited June 29, 2003),

148, For community-rafed groups, KM SA raised rates an average ol 8.5% in 2006, and 3% In 2001, On May 7, 2002, HM3A annaunced a rate incraase of §% for smail employer groups, and 7% lor basic medical
mans for HMSA Haalth Man Hawaii. Lyn Danninger, Smalf Businessos To Ses KMSA Hits, Howowen) Swa-Buileta, May 8, 2002, avadzbie afhilpHstarbulietin com/2002/05/08mews/story2 html {last visitad Aug.

8, 2001}

Just ane year later, in 2009, HMSA anncunced that il wouid seek apgroval for an 11.5% rate ingrease applicabls to smal businesses for its Preferred Brovider Plan, and a 7.8% rate increase for Health Plan
Hawaii Plos {its larges| HKQ plar). John Duchemin, H#54 Secking 11.5% Increase For Dusiesses, Honowwey Awvennisen, Aprl 8, 2003, avadzbi afhitpiithe. honoluluadvertisercom/arlicle/2003/Apra8ibeMzl23.

fetm| (lasi visited Apr. 10, 2003},

149, Areeda, soprznote 9, al $14 {eifing Brooke Group LI, v. Brown & Willamson Tohaceo Gorp., 509 1.5, 208 115951, Predatary pricing under Section 2 of lhe Sharman Aot hag
e pretequisites to fecavery ... First, a plaimtiff seeking to astablish compatitive injury resuting fram a vivals low prices mus! prova that the prices complained of are below an appropiiate measure

of il rival's costs |

. The second prarequisite to halding a competitor fiable under the astitrust iaws lor chargmg low prices is a demonsiration thal the compeditor had a seasonable prospecs, or,

tnder §2 of te Sherman et a dangerous peabability , of racouping its investment in below-cost prices . .

.
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V. Remedies

A. State Goverument

The most expeditious remedy to correct an environment so condu-
cive fo antitrust activity has already occurred under the new state
administration. In her first State of the State address in Januvary,
2003, Governor Linda Lingle expressly made known her desire
for a Council excluding HMSA and Kaiser, and HMSA and Kaiser
quickly resigned as members of the Council.” This immediately
conveyed a new sense of fairness to the application and approval
process and portends greater supervision of the Council’s activities.
With these assurances, new competitors can now be encounraged to
enter the Hawail market. Similarly, the public can be assured that
the Council will deliberate fairly, and the public will benefit from
new competition in the health care market.

The bigger question, however, remains - does the ERISA preemp-
tion allow the PPHCA to evolve and address the new demands of
Hawaii’s current health care market? Several authorities'! suggest
“ERISA now severely limits Hawaii's ability to improve its health
care system, since Hawaii cannot amend its 1974 legislation to
implement more comprehensive and effective reforms.™* The
PPHCA is frozen in time, permanently set in a 1974 mindset with
little possibility of amendment. “[Tihe Congressional action that
saved the Hawaii Act from preemption alse effectively removed
the ability of the Hawaii legislature to modify it.”'** The PPHCA
is virtually impossible to change as expressly stated in the preemp-
tiont waiver.'> Thus, the Hawai: State Legislature is significantiy
precluded from addressing current health care needs.'

This bar to innovation prevenis creative responses to Hawaii’s
changing health care demographics. This is a significant problem.
The Hawait Health Information Corporation, reporting healthrelated

160, See suprgnolas 39-31.

data since 1994, cites several areas of concern. These include a
rapidly increasing elderly population, exponentiatly growing costs
of chronic care, the shifting of health care coverage to managed
care plans, and a higher rate of inflation for medical care.’™ Costs
for chronic care alene are expected to double over the next two
decades and, in the year 2020, are expected to account for 80% of
total direct expenditures.'¥

Entities with vested interests in access to health care are aware
of these evolving needs and the inadequacy of Hawaii’s current
system to address them. Even a Council member recently said,
“*[t}he market has so changed over the years that the Prepaid Health
Care Act is antiquated beyond its usefulness.””'™® Despite eartier
attermpts of the State to win Congressional approval to change the
PPHCA, those efforts have been consistently rebuffed.'™

Indeed, “{iln the 1990s, Congress considered a numberof proposals
for expansive ERISA waivers. Hawati, among other states, sought
additional waivers that would allow the state to modify its health
care laws . ... Congress has repeatedly demonstrated its unwilling-
ness to extend ERISA waivers for Hawaii.”'®® This is regrettable,
especially in light of evidence that the PPHCA was conceived with
the understanding that it would need to be extended to other patient
groups if it proved to be successful.*®' The State had realized, at
inception, that gap groups would initially exist, and had provided a
scheme to be implemented later, which would allow the subsequent
inclusion of these gap groups (the self-employed and others).'®
Although the ERISA preemption and exemption clauses preclude
changes to the PPHCA,, on close scrutiny, a solution may be found
buried within the langnage of ERISA itself.

Despite the general statutory limitation of ERISA's section 514(a),
states caught by ERISA preemption may possibly have two options
to develop their own health care initiatives.'®

151, Ses, o.g., Byron Done, Health Care Reform and ERISA Preemption: Can the Siates Adopt Aspects of Germany s Kealth Care System to Achipve Universal Access and Cost Confaiment?, 18 HasTvas L&

Comp, L. Rev. 745, 757 {1895).
152, 4.
153, Piefferkara, suprz nole 42, at 364,
154. See supranote 83,
155, Hancock, suprg nale §, at 404,

158. The Hawaii Health Information Corperalign ("HHIC") has hesn reparting health data sinca 1934 via both publication and website with the spensorship of HMSA. Regarding demographic changes, it reporis that

Hawaii's population is aging rapidly ...,
{o meet e eldarly’s greater nead kor seivices ..
dacieasing cohort must beat . ... posing zmpumr‘zt quastioss for haalth care and puitlic policy.

The numbers of the *alder oid"are alsa Ingreasing dramatically ..,
. The portion of the population daemad of ‘waek ags” {19 65} is dacreasing refative o the eldarly, rafsing questions sbout the social burdens lhls

, Thed ;ncreasrng proportion...signais tha need te monilar the ability of health care resources

iealth Trends in Hawi, supva note 8 avaiable afhilpheww heailhlrends.orgfdem ographicstindex.him! {lask visited Nov. 13, 2002).

Renarding chronic diseases, HEIC reports:

Chranic diseases include cenditions Wat are p.ulonged 40 not resolve spoalangously and are rargly cured complelefy ..

.. approximately 45 percent of the .5, population sullers In_:rh 30me fype

of chronig condition. The direct cogt for chranic cara in 2000 was $510 bilien. This is expected to double by 2020 and account for 8¢ percentot diract medicai expendltures

i gvadzdie athitte Mwww heallhrands.orgfsalth_statusichronic itmi {iast visited Nov. 13, 2002).
Ragarding an averylaw of the health care matké!, HHIC states:

Managed care has teplaced iraditional fee-for-servica or indemenity reimbursemant to pruwders a5 the gringipal syslem of managing and financing heaith carg delivery. In 2009, 85 percent of

ol 49,1 percant om 1992, As coverage shifts away from kaditional fee-for- semca coverage

insured Hawaii's [sic] residents were covered under some form of m q care program, an

and indemnity inswrance, which deciined by 62.5 percent from 1392, mainiand cmmereial insurers play a diminishing rols in Hawaii's market.

i availabio afotindiwwe healihirends, ovgfheatth_marelindax.html {iast visitad Nov. 13, 2082),

"Sinca tha advent of QUEST [Hawaii Medicaid HMO] in 1994, wlal HMQ enroliment increased by 48.5 percent. When QUEST plass are excluded, enmllmsnt in HMOs increassd by 68 psrcenl ver Ihe same

periad.” . avaizbie arhitp: e kealbtrends orgihealih_marketimanaged_care.him! {last visited Now. 13, 2902}
"Gyeq the 19905, the average inflation rale for medical care was 72 percent higher than the overall inltalion rata’ /0. avasable afhitpHwwi healthirends.orgthealth_ markeh‘cpl [etm | {last visited Nov. 13, 2002,

i57. 4

158. Cho, syprg note 28 fquoling Wilizm SBrown, Vice-Presidemt of Human Resources for Ouirigger Holels Hawai).
159.Fernands B.iaguarda, Fedaraliom Myth: Siaies as Laboratories of Neallh Care Reform, 82 Gra. LJ. 159, 183 Nov. 1 993;
160, Devon P. Groves, FAISA Waivers and State Health Care Refprm, 28 Sowne, J.L. & Soc. Prons. 09, 634-35 (1995}

161, Plefierkorn, sugra noe 42, at 36465,
162, /2 al 365.
163, Groves, sugea note 160, at 6240-24,
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Specifically the Act in

[sJection 514(a) . . . declares that ERISA “supersedes any and all State
taws insofar as they may now or hereafter relate fo any employee
benefit plan™ {including ERISA-covered health plans). However,
Section 514{b) qualifies this by explicitly preserving staie regulation
of 1) “insurance, banking, or secucities” 2) “generally applicable
criminal faws[s] ot a State” and 3} the Hawaii Prepaid Health Care
Act as amended through September 2, 1974,'%

States, using a narrow interpretation of section 514(a)’s “relates
to” clause, may enact generally applicable legislation that escapes
the “relates to” clause or, alternatively, they may use the “savings
clause” of section 514(b) that preserves the states’ ability to regulate
insurance.'%

The*“relatesto” clause, if narrowly interpreted, may exempt statutes
of general applicability. Tn United Wire, Metal and Machine Health
and Welfare Fund v. Morristown Memorial Hospital,' employee
benefit plan pasticipants sued to upset New Jersey’s method for de-
termining hospital vates, '™ The Third Circuit beld that the hospital’s
rale setting scheme was not preempted by ERISA because it related
to a “statute of general applicability.”"* The Supreme Coust upheid
this ruling,'®

The “savings clause”™ of ERISA stems from Congress’s original
intent that the states continue to regulate insurance even after
ERISA’s enactment.'™ Congress specifically *“saved’ state laws
that regulate insurance, bapking, and securiiies.””’* The ERISA
savings clanse exempts state laws ““to the extent they are applied
to insurance companies or insurance policies, even if they might
impact on employee benefit plans.””'”* This, in effect, leaves open
a window for state insurance regulation. Examples include work-
ers’ and unemployment compensation and disability insurance.'”
Thus, the Hawaii Stage Legislature may be able to use the ERISA
savings clause to uphold the state’s prerogative to regulate certain
aspects of insurance. The courts may provide additional support.

B. Judicial Review

For many years, the specific langnage of the express preemption left -

little room for judicial maneuvering.'™ ERISA’s broad preemption
explicitly states that it preempts ““any and all state laws insofar as
they . .. relate to any employee benefit plan. "% Despite Congress’s
intent thai the “relates to” clanse be applied broadly, some courts

have not been so deferential,!”™

One commentator has suggested that judicial review “through a
flexible and adaptive judicial doctrine of preemption™ might have
been a better method to resolve conflicts between state and federal
interests.'” In Standard Oil Company of California v. Agsalud, ™ in
which Standard Oil first challenged ihe PPHCA alleging it had been
preempted by ERISA, Judge Rentrew of the United States District
Court, Nerthern District of California, held that ERISA did in fact
preempt the PPHCA. However, he very importantly noted that:

[bly enacting ERISA, Congress created a moratorium of indefinite
length of the passage of health insurance laws. Congress could ratio-
nally have decided to take a different course. It troubles the Court, as
it troubles defendants, that Congress preempted state health insurance
laws apparently without specific discussion of the need for such astep,
The workers whom ERISA was primarily intended to protect may be
better off with state heaith insurance laws than without them, and the
efforts of states like Hawaii to ensure that their citizens have low-cost
comprehensive health insurance may be significantly impaiced by
ERISA’s preemption of health insurance faws.'™

Judge Renfrew urged Congress to consider the advice of Justice
Brandeis:

Federal legislators should heed the admeonition that Justice Brandeis
addressed to the federal courts: “To stay experimentation in things
social and economic is a grave responsibility. Denial of the right to
experiment may be franght with serious consequences fo the Nation.
It is one of the happy incidents of the federal system that a single
courageous State may, if its citizens choose, serve as a laboratory;
and try novel social and economic experiments without risk to the
rest of the country.”!?

One commentator has opined that the savings clause is unambigu-
ous and should be accepted for its plain meaning. “ERISA expressly
states that it does not preempt state laws that regulate insurance:
‘[NJothing in this subchapter shall be construed to exempt or relieve
any person from any law of any state which regulates insurance. .

EEUTT

2003, the U.S. Supreme Courtacknowledged that healthcare and
insurance regulation have historically been state domain and “that
the historic police powers of the S{ates were not to be superseded
by the Federal Act unless that was the clear and manifest purpose of
Congress.”®? ERISA’s preemption clause was intended to protect

164. Joseph M. Sitvesin, Emplover Plan Dosign Requiremands. Foderal and Stale Reguiation of Employer-Frovided Health Banefits, 393 PLICouu 315, 334 {1086)emphasis added}.

165. Groves, supeg ntte 160, at §20-24.
186, 793 F Supp. 524 {D.N.J. 1992}
167, i a1 526.

168, United Wire, Metal and Waching Heaith and Welfare Fund v. Morristown Memorial Hospital, 395 .24 1179, 1189 {3rg Gir. 1993).

169, 510 U.5. 944 {1393HReh'g Dan.).
170, Groves, sugra nate 160, al $20-21.
17, it

172, & 3t 621 {queting Richard A. Houp et al, Report i Washinglon Health Care Commission oa Freemption of Slale Laws Regulating Healfh Benefits 9 {June 36, 1992} unpublished report on file with tha Columbia

Journal of Law and Social Problems)).
173, Groves, suprz note 160, at 821,
174, Siabile, syprznote 44, a1 37,
175.29 US.C. §1144 {1208},

174, Groves, sugrz nole 160, at §18-12. Sog, e.g., lext and sugra notes 162-85 {discussing United Wire, Mera and $achine Healh and Wellare Fund v. Mowristown Memiorial Haspiial).

177 Irish, suiprz nole B9, at 153,

178. 442 £ Supp, 695 [1977).

179, Standard Oil Co. of California v. Agsalud, 442 F.Sapp. 635, 711 (3th Cir. 1977) (Reateaw, J.).
180. & fcitations emitled).

181, Donald V. Begar, Saving State Law Bag-Faith Clrims From Preemption, 39 Triny 62, 56 {Aor. 2003){citing 29 U.5.. §1144 [UENAT.

182. Rush Predentlal HIMO, ng. v Moran, 536 1.8, 355 (20023,
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pension plans and retirement benefits, not to preempt state sovereignty
in’'heaith and insurance, and to apply a broader interpretation to the
preemption clause would requive clear Congressional intent. The
Court today appears to be contracting ERISA’s broad preemption
clause.

Further guidance in this area of ERISA preemption of state laws
is found in Kentucky Assn. Of Health Plans, Inc. v. Miller. In this
2003 case, the Court held

Today we make a clean break from the McCarran-Ferguson faciors
and hold that for a state law to be deemed a ‘law’. . . which regulates
insurance under §1144(b)(2)(A), it must satisfy two requiremenis.
First, the state law must be specifically directed toward entities en-
gaged in insurance, Second, as explained above, the state law must
substantially affect the risk pooling arrangement between the insurer
and the insured.'s

Perhaps the Coust’s new direction relating to the savings clause will
provide an alternative to an otherwise inflexible PPHCA,

C. Federal Intervention
One federal approach would be a Department of Justice (“DOJ™)
investigation.'® The advantages of aDOJ analysis include expertise
in anttrust evaluations, the resources needed to perform economet-
ric studies, and the general belief that an ouiside agency will look
objectively at a siteation in which the State itself may have been
negligent by not providing adequate oversight and supervision of the
PPHCC." Several procedures are available for enforcing antitrust
taw: criminal punishment,'® equitable relief including proceedings
in equity,'*” private suits in equity,'®® consent decrees,’™ and also
private actions, '

However, aCongressional amendment which would allow Hawaii
to change its PPHCA would most directly remove the restrictions

183. 123 8.1 1471 {Apr. 2, 2003}{inlernal citatians omitted].
184, Cha, supranote 26,
185, Seg supra noles 132-13) and ascompanying lext for a discessian of siate action immunity,

under which Hawaii’s current health care system must operate.
The 1983 exempiion that holds the PPHCA to its 1974 language'?
prevents any coniemporary response fo meeting increasing health
care costs and changing demographics. Many feel that ERISA in
general “has had a disastrous effect on state efforts to improve access
to health care.® They hold little hope that any state’s attempt to
obtain corrective action from Congress can be successful, especially
in view of Hawaii’s protracted attempt from 1974 to 1983 to obtain
its exemption,'” Congress’s original intent with ERISA was to
establish a uniform nation-wide standard for employee rights and
employer responsibilities in order to stabilize pension plans and
protect retirees.'™ Because of this original aim toward nationat

_uniformity, ERISA stifles state innovation and modern response to

current health care needs.

Consideration should also be given to actually repealing the
PPHCA. This is probably the best way to open the doors to com-
petition. Although proponents wiil argne that Hawaii employees
will lose health care benefits, this author believes i more likely
that employers would continue to provide insurance to employees
just as they did from 1974-1983,'% while the PPHCA was actually
preempted by ERISA. Even in the absence of a mandate, it is highly
likely that providing medical benefits will remain an important way
in which small business employers can compete for more qualified
employees. '

V. Conclusion

In 1974, two laudable events occurred: Hawaii passed the PPHCA,
designed to ensure that more of its citizens have access to reason-
able health care coverage at a reasonable price;' and Congress
passed ERISA, designed to assure American citizens that pension
and other employee benefit plans would be well-managed and kept
solvent."® Congress attached a very broad preemption clause to

186, Areada, supra nota 9, al 54. “Yiolations of §1 and §2 of the Sherman Act, however, are criminal and are punishable by imprisonment up to thies years and fines up lo $350,900 for an individual and up to $10

millien far 2 corgorakion” &
187, #ol ak 60,

Sherman Act §4 and Glayion Act §15 canfer jurisdiction on the federal courts “lo prevent and restrain viotatlons of this act” and direct the government “to institute proceedings in equily to prevent
and restrain fanlizust] vielalions” The Supreme Court has undarsiood the power undar this statute to ambraca “such arders and deciees a5 are necessary of appropriale” o enforce the statit,

& (citing Narthern Sec, Go.v. United States, 193 U5, 147, 344 {1804)),
1885, Areada, supranote 9, at 2.

Sinca 1914, Claylon Act §16 has permitted private persons fo obtain injunctive refief against actualor threatened antitrust njuries. To have standing, the private lifigant must demonskale a sugndlcant_
Wreat of injury to tseil. But whare the anticompetitive affact or potentiai of the defendants behavior would wamant an injusction :n a government suit, the cuurl may well proscribe the dafsndant‘s

activity without close seruliny of the harm elaimed by the private plaintifi

189. 47,8863,
190, 4. at 74.

The lrebie damage remedy gives privaie persons a puwerful linancial incantive to enforce e antirost laws. Under bot the Sherman Aot and the C1ayton Act, any private psrson “injured in his

business or praperty by reason of anyting forbidden in the antitrust faws ..
FiA
181. Sge sugranoles 82-33 and accompanying fext.
192, 47 at 405.
193, Groves, supranote 160, at 633.
194, Holloway, supra nole 41, a1 416,
195, Law, suprd note 73,

. shall recover threefold the damages by him sustained, and the cast of sult, including a reasenable aftasney's fee

196. Telephone dlscussioa with Senator Sam Slem, President of Small Business Hawadi, an aconamisl, and Senator, Hawaii State Legisiature {Octaher 2002).

187. See supranota 13 (citing Haw, Fev, Swr, §343-2 {18933
198. Ss# sypranotes 33-41, and accompanying lext.
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-BRISA in order {0 insure that all Americans would be covered and
" that ERISA plans would be portable.'® This clause, however, had
the unfortunate effect of preempting the Hawaii PPHCA.™

Later, Congress granted Hawaii 2 unique exemption from ERISA
preeroption and provided an opportunity for Hawati's statewide ex-
periment in employer mandated health care coverage, ™ However,
Congress’s grant of this ERISA exemption also tied Hawaii to the
law {PPHCA) as it was enacted in 1974.22 Now, aimost three de-
cades later, Hawati’s PPHCA has become outmeoded and untenable.
Further, the PPHCA likely failed its original purpose of increasing
health care access. The number of insureds in 1969, 88.1%, is
not appreciably different from that in 1999, three decades later, at
88.9%.7% Although Hawaii’s marketplace and demographics have
changed dramatically™®, Hawaii remains tied to the 1974 PPHCA
language and therefore is unable to address modern demands.

The constraints of Hawaii’s express exemption deny Hawaii any

flexibility in meeting the new demands of a changed market.”.

These demands are exemplified by the conflict between balancing
increased patient expectations and higher longevity with decreased
resources and higher costs of providing that care. Additionally, the
language of the Act itself calis for new plans to meet a-standard of
benefits set by the largest plans in the state. This type of regulation
has set an artificially achieved benchmark and is not a benchmark
achieved as a result of a freely competitive market.

Further, the PPHCA was implemented in such a way that it raised
questions of conflict of interest and monopoly maintenance. The
DLIR Director’s responsibility is to administer the Act®™® after
receiving recommendations and advice from the Council.? The
Director determines whether any applicant plan meets mandated

199, See supra notes 42, 46-48, and accompanying text.
200. See supra notes 44-45, and accompanying taxt,

201. Sse sporg nales 6-7, 31, and accampanying texl.
202, See supra nales 52-83, and accompanying text.
203. See supranotes 15-18, and accom panying text.

204, See supra note 1586, and accompanying text.

205. 56¢ sypranoles 151-155, and accompanying text.
206. See supra noles 23-24, and accompanying test.

207, Sge supra nole 25, and accompanying tex!.

208. See sgprg nofes 33-38, and accompznying lext,

208, See supsz nales 104-105, 127-130, and aceumpanying fext.
210, Sep suprz notes 104-108, and accompanying texl.
214, See supra notes 11-12, 103, and accompanying text.
212, Sag supranotes 163-173, and accampanying texi.

requirements.?® However, in the past, health plans applying to do
business in the state found a formidable hurdle inboth the application
process and in meeting the benchmark as set by the PPHCA and as
implemented by the Council.® Formerly, applicant plans were at a
distinct disadvantage, having to share proprietary information with
marketplace competitors?!? who were members of the committee, ™
This created a glaring conflict of interest, at worst, iflegal monopoly
maintenance, and at best, an appearance of impropriety.

As HMSA and Kaiser have recently resigned their memberships
on the Council, the Governor’s newly appointed DLIR Director has
a fresh opportunity to review the composition and functions of the
Council and to provide safeguards to protect proprietary information.
The State must insure aciive supervision of the Council’s activities
in order to encourage the entry of new competitors to the Hawaii
market.

The State may also cousider implementing initiatives, on a local
fevel, of 1) laws of general applicability, and 2) laws that relate to
insurance regulation, Both of these approaches may give Hawaii
options to deal with rising health care costs, and would not be at
odds with ERISA. Indeed, the language that avthorizes these ap-
proaches is found within ERTSA itself,??

Additionally, the State may ask its Congressional delegation to
pursue a broader ERISA exemption, one that will allow Hawaii to
change its PPHCA, encouraging competition and promoting inno-
vation in its health care delivery system. Undoubtedly, it will take
courage, tenacity, and resources to honestly evaluate the effects
of the PPHCA, to pursue the modifications necessary to make it
relevant for today’s world, and, alternatively, to work for its repeal
if other solutions prove untenable.
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A Editorial

Norman Goldstein MD
Editor, Hawaii Medical Journal

Implementation of Hawaii’s
Prepaid Health Care Act

Root Cause of a Health
Care Monopoly

ver the past 62 years of publication, HMJ has published This lengthy, historic article will help our readers understand
| papers by physicians with law degrees or legal interesisand ~ how and why our present healthcare market has developed. Dr.
¥ some by attorneys with medical interests. But this month’s Pat Chinn is in private medical practice in Honolulu with special

lead manuscript is truly unique: “Implementation of Hawaii’s interests in Breast Disease, Laparoscopic Surgery, and Long Term
Prepaid Healthcare Act: Root Cause of a Health Care Monopoly.”  Care.

The manuscript by Patiicia L. Chinn, MD, JD, is presented to our

readers in a format not too familiar. It is reprinied just as it appeared

in the Hawaii Bar Journal. The reader wili find
veferences {in very small type) on the same
page - not at the back of the article. This was
the uswal format of medical journals many years
ago. With the massive amount of references Pat
Chinn refers to, it’s a blessing not to have to go
to the last page to see the references.

Weknew Pat Chinn as a student and resident at
John A. Burns School of Medicine (1972-1979)
and as a very active officer of the Hawaii Fed-
eration of Physicians and Dentists (1990-1999),
and the Hawaii Medical Association when she
served as our President in 1999,

Pat went further and because of her legal
interests subsequenily entered the University of
Hawaii W. S. Richardson School of Law, getting
her JD degree in 2002. Today’s paper was started
as a member of the Law Review. In addition to
her numerous medical organizations, Pat is a
memberof the American Bar Association; a Fel-
low of the American College of Legal Medicine;
the American Health Lawyers Association; the

Association of Trial Lawyers of America; and

the Hawaii State Bar Association.

Contact the
Hawaii Medical Journal at:

hawaiirrled.icalj6urnal@yahoo.com :

We are locally and - nationally
recognized, - financially secure, and
growing. We are recruiting for pari-time
BC/BE General Internists for busy
Join the _outpatient clinics on Oahu - Honoluiu
] and Nanakuli. Positions immediately
Kaiser Team | available. Applicant must have a
commitment to quality care, patient
advocacy, and involvement in patient
and professional education.
Competitive salary, excellent benefits,
and more.” EOE : '
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